
STATE OF NEI{ YORK
STATE TAX COMHISSION

fn the Matter of the Pet i t ion

o f

American 0ffset

Herbert  Moscow &

for Redeterminat ion of

of a Determinat ion or a

Sa les  & Use Tax

Corp .  &  Wickersham Press  Inc .

Oscar  Sch le i f f ,  as  Of f i cers

a Def ic iency or a Revision

Refund of

AFFIDAVIT OF MAITING

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d s  3 / I l 6 8 - S / 3 L / 7 0  &  3 / t / 6 9 - 3 / 4 / 7 t .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

11th day of January, 1980, he served the within not ice of Decision by mai l  upon
Amer ican Of fse t  Corp .  &  Wickersham Press  fnc . ,  Herber t  Moscow & Oscar  Sch le i f f ,
as Off icers, the pet i t ioner in the within proceeding, by enclosing a true copy

thereof in a securely sealed postpaid wrapper addressed as fol lows:

American Offset Corp. & Wickersham press Inc.
Herbert  Moscow & Oscar Schlei f f ,  ds Off icers
4 5  S u t t o n  P l .  S .
New York, NY

and by deposit ing sane enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

l1 th  day  o f  January ,  1980.



STATE OF NBI,/ YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

American Offset Corp. & Wickersham press Inc.

Herbert  Moscow & Oscar Schlei f f ,  as Off icers

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax Law

for  the  Per iods  3 / I l65-8 /3 t /10  & 3 /U68-3 /4 /71 .

AFTIDAVIT OF }TAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

l l th day of January, 1980, he served the within not ice of Decision by mai l  upon

Lewis Rappoport  the representat ive of the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Mr, Lewis Rappoport
160 Broadway
New York, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the excl-usive care and custody of Lhe

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

forth on said wrapper is the lastthe pet i t ioner herein and that the address set

known address of the representat ive of i t io

Sworn to before me this

1 l th  day  o f  January ,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January  11 ,  1980

American Offset Corp. & I , I ickersham press Inc.
Herber t  Moscow & 0scar  Sch le i f f ,  as  Of f i cers
45 Sutt .on Pl.  S.
New York, NY

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have norrT exhausted your right of review at the administrative level.
Pursuant to sect ion(s) trg8 & 124 of the Tax traw, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Article 78 of the Civit Practice Laws and Rules, and r,r"t b" commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  1ZZZ7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s RepresenLat ive
Lewis Rappoport
160 Broadway
New York, NY
Taxing Bureaut s Representati-ve



STATE OF NEW YORK
STATE TAX COI{MISSION

In the Matter

Oscar  Sch le i f f

the Petition

AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Article 22 of the Tax law

for the Years 7968 - 7977.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

1lth day of January, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Oscar Schlei f f ,  the pet i t ioner in the within proceeding, by enclosing

a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Oscar  Schle i f f
45  Su t ton  P l .  S .
New York, NY

and by deposit ing same enclosed in a postpaid
(post off ice or off icial depository) under the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pe t i t i one r .

Sworn to before me this

l1 th  day  o f  January ,  1980.

o f

o f

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

0scar  Sch le i f f

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Years  1968 -  I97 t .

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

11th day of January, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon the representat ive of the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid vrrapper addressed as

fo l lows:

Si rs
Gettinger & cettinger
L4O7 Broadway
New York, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

forth on said rdrapper is the lastthe pet i t ioner herein and that the address set

known address of the representat ive of the pe t ione

Sworn to before me this

l1 th  day  o f  January ,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January  11 ,  1980

Oscar  Sch le i f f
4 5  S u t t o n  P I .  S .
New York, NY

Dear  Mr .  Sch le i f f :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at. the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inguiries concerning the computation of tax due or refund allowed in
accordance with this decision mav be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 122?7
Phone # (s18) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner ts  Representa t ive
Gettinger & Gettinger
1407 Broadway
New York, NY
Taxing Bureaut s Representative



STATE OF NEW YORK

STAIE TAX CO4MISSION

In the l4atter of the Petition

of

OSCAR SCHI.EIFF

for Redetennlnation of a Deficiencry or for
Refi:nd of Personal- Inccrne Tax r:nder Article
22 of the Tax l-aw for the Years Lg6Bt 1969,
1970 and L97I.

DECISTON

In the l4atter of ttre Petition

of

HERBERT I,OSCC[,{ and OSCAR SCIILEIFF, :
Officers of

WIG{ERSIIAM PRESS, INC. and
AI4ERTCA}I OFFSET CORPORAIION

for Revision of a Deterrnination or for
Refrurd of Sales and Use Ta<es urder Articles
28 and 29 of thre Tax law for ttre period
3/L/68 ttrough 8/3I/70 afi, 3/L/68 ttrrough
3/4/7r.

Petitioner Oscar Schleiff, 45 Sutton Place South, New York, New York, filed

a petition for redeterrnination of a deficienql or for refund of persona] incone

ta< under Article 22 of tlre Tax Law for tkre years L968, 1969 , 1970 and 1971 (r'ite

No. 01376). IIe also filed a petition for redetermirntion of a deficienqg in sales

and use taxes under Articles 28 and 29 of tf€ Tax Law for ttre pe.riods erded

5/3L/68 tirough B/3L/70 (Fit-e lb. OI33B).

Petitioner Herbert lbscovv filed a petition for redetermjnatj-on of a deficienry

or for refi:nd of sales and use taxes urrder Articles 28 and 29 of ttre Ta< Iaw for

the periods ended 5/3r/68 through 3/4/7L (Fi1e }rc. 01337).
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A fornal hearJng was hel-d before Paul B. @burn, Hearing Officer, at the

offices of ttre State Tax @lnnission, T\,o l{orld Trade Center, Ner,,r l&:rk, Nerur York,

on Janr.nrlr 23' L975 at 9:15 A.M. ard was oontinued before Edward L. Johnson,

Hearirrg Officer, at the sanre location on l4ay 19, t97B at 9:15 A.M. Petitioner

Oscar Schl-eiff appeared by @ttinger a Gettinger (Martirr A. Gettjnger, Esq., of

counsel). Petitioner Herbert l4cscoru appeared by Ierds J. RaSpatrnrt, Ese. The

Inccne Tax Bureau appeared by Peter Crotty, Esq. (Janes A. Scott ard F"ank

I€vitt, Esqs., of counsel).

TSSIIES

r. vf,hetLrer petitioner oscar schleiff is liabre for a perraler equal to ttre

unpaid inoone tax wittrheld by tr,vrc cortrnrations of which he was, respectively,

chairnan of tLre board and president.

II. Idhethrer petitioners, Oscar Schleiff and Herbert lvtrscoar, are j_ndividually

liable for r:rpaid sales and use taxes collected by tr,uc corSnrations, for which

botLr were officers, for ttre periods erded s/3L/68 th:rcugh r/27/7L.

III. Vihether New York State is required to seek palment of taxes frcnr tlre

assigrnee for tlre benefit of creditors, before proceed.ing against officers of a

corporate ta<payer.

F]NDINGS OF FACI

1- Petitioner oscar Schleiff was president of ttre Wickerslran press, fnc.

(hereinafter "lvickerstram" ) and. chairnran of ttre board of American offset Corp.

(hereinafter I'American"), dr-:ring tlre period. Januarlr 1, 1968 through Janr:ary 27,

I97L. Petitioner was a director of bottr oorporations aryi was autlrorized to sign

corporate checks. Wittrholding tax returns were signed by ttre ccnptroller of tlre

corlnrations.

2- Except for the periods ended August 3I, Lg68 and January 2St Lg7I,

withholding tax returns were tjrrely filed by Wickersham and Anrerican.
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3. O: or about Jaruary 25, I97I, Wickersham ceased doing business ard

made a general assigrurent for ttre benefit, of creditors, fiLed in Nqnr York

State Suprerne Court, jrr and for tlre Cor:rrty of Queens.

4. On July 26t I97L, the fncqre Tar Erreau issued a Statsnent of Deficienqp

to petitioner Oscar Schleiff, advising him ttrat r:nder section 685(9) of tkre

Tax law, he was liab1e for a penalty equal to urrpaid witlrtrolding taxes due

from Wickersham of $109,218.85 for ttre period L/V6B ttrrough L/27/7I. Or: tlre

sanp date, a Notice of Deficierrq/ was issued against petitioner Oscar Schleiff,

assessing him for an inccnre tax deficiency iternized as follcxr.rs:

YEAR AIqOUTilI

l-968
L969
r970
L97T

TCEAL

$  23 ,801 .60
58 ,106 .70
26,0I5.55
L,295.00

$109 ,218 .85

AI\OU}SI

These inccrne taxes were wittrtreld by Wickersham.

5. O: Decernber 27 | I97I, ttre fnccnre Tax Br:reau issued a Notice of

Defj-ciency to petitj-oner Oscar Schleiff, assessing him for jncone ta(es allegedly

withhreld by American and unpaid as follorr,rs:

WITIIHOLDING TA>( PER]OD

2/L to L2/3V68
VI to I2/3V69
VL to e/30/70

fi/I to L2/3L/70
7/r to L/27/7r

TCIAL AI4OU}OI $L22,684.7r

6- On Febn:ary 25, 1974, ttre DepartrTent of Taxation a:z1 Finance filed a

proof of claim wittr the assigrnee for the benefit of creditors of Wickersham in

tlre anpr:nt of $1091309.87. Or April 18, L978, an anended claim was filed by a

deputy tax ccnnrj-ssioner superseding ttre proof of clairn prevlously filed and

reducing the claim to 981,612.72.

F  31 ,901 .56
48,696.59
25 ,576 .56
12 ,000 .00
3 ,  510 .00
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7. ttre final retrnrt of tlre assignee for ttre benefit of creditors had

not been filed at the tine of the forrnal hearing. The attorney for petitioner

Oscar Schleiff argued ttrat arry action against petitioner should await ttre

outcone of the disSnsition of tlre assigrree. Petitioner Oscar Schleiff is

allegedly incatrncitated ard did not appear at tLre formal hearing.

8. Petitioner Oscar Schleiff was the chief fiscal officer of bottt

Wickersham and Arnerican, and a person rxrder a duty to wittrtpld and pay over

income taxes for both corgnrations to Ner,rr York State.

9. Sales and use ta< retrrrns were timely filed for American for each of

ttre periods ended May 31, 1958 tlrrough Augrust 31, 1970.

10. Sales and use tax returns were tirnely filed for Wickersham for each

of tkre periods ended August 31, 1968 ttrrough August 31, 1970.

11. On Februaqz lI, L97L, tlre Sales Tax Bureau issued a Notice of Deter-

mination and Dernand Under Jeopardy for palznent of Sales ard Use Ta><es Due

(lrctice No. 93049120A) to petitioners, Oscar Schleiff and Herbert tr4oscow, as

officers and/or resgnnsiJrle enployees of Wickersham, assessing sales and use

taces against each under sections 1131(1) and 1133(a) of tlre Tax Law as follcnr.rs:

PERTOD MIDED TA)( Dt]E PNALTT & ITfIEREST TCIAL

B/3r/68
8/3r/6e

Ir/30/6e
2/28/70
s/3v70
8/3L/70

TCIAL

$  2 ,000 .  00
5t3r4.72
6,  540.  18
6,243.64
5,r I3 .42
6 ,  040 .  11

$ 31,252.07

$  560 .00
1 ,  116 .09
r , r77.23

936 .55
613 .61
543 .61

$  2 ,660 .00
5 ,  430 .  81
7  , 7L7 .4 I
7 ,  180 .19
5 ,727 .03
6,583.72

$  36 ,299 .16$  5 ,047 .09

1'2. On }{ay 20, L97L, tlre Sales Tax Bureau issued a Notice of Determination

and Dernand for Palznrent of Sales and Use Ta(es Due (Notice No. 90,737 t014A) to

petitioner Oscar Schleiff, assessing hirn for sales and use taxes for ttre

periods ended 5/3I/68 tlrrough 3/4/71 of $3801944.00, plus interest of $86,097.01,

for a total due of $467,04I.01. The notice stated that said tax had also been
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deterrnined by Notice No. 90,712,687 dated 4/L4/7L against Wickersham, ttren Jn

assignnent.

13. O: Jr:ne 18, L97L, ttre Sales Ta< Bureau iss;tred a Notice of Oetermination

ard Dernand for Palznrent of Sales and Use Taxes Due (Notice mo. 9A,737,015C) to

petitioner Oscar Schleiff, assessing hjm for taxes for tlre periods erded

5/3I/68 tlrrough B/3I/70, of $268,322.00, plus j-nterest of $68,987.54, for a

total due of $337'309.54. Ttre notice stated that said tax had also been

determined by Notice No. 90,712,680 dated 4/I4/7L against Arerican Offset

Corp., then in assignnrent, and of which petitioner was chairnran of tlre board.

14. On June 18, I97I, ttre Sales Tax Bureau issued a Notice of DeterfiLi-

nation and Dernancl for palznent of Sales ard Use Ta<es D:e (Notice Nc. gor737r014c)

to petitioner Herbert l4cscorrr, assessing hirn for taces for ttre periods ended

5/3L/68 through 3/4/7I, of $380,944.00 plus interest of $89,895.86, for a

total due of $470,839.86. Ttre notice stated that said tax had been deterrnined

by Notice No. 90,7L2,687 dated 4/I4/7I against Wickersham, ttren il assigrrrnent,,

of which petitioner was chaj.::nan of ttre board. Ttris notice was stated to

be in addition to Notice ldc. 93,049,r20A issued on 2/Lr/7L.

l-5. on lvbtrch 6, L972, 5:etitioner oscar schreiff filed a petition for

redet'ermination of the sales and use taxes assessed against hjrn as an officen

of both Wickersham ard A.rnerican.

16. Orr l4ay 20, L97Lt ttre Sales Tax Bureau issued a Notice of Determi-

natj-on and Dernand for Palznent of Sales and Use Ta<es D:e (lfictice l{o. 90,737 ,015A)

against petitioner Herbert l,xrsccr,r as an officer of Anerican, ttren in assignnent,

for tares anounting Lo $268,322.00t plus interest of g66,304.32, for a total

due of $3341626.32. TLre notice was issued for the peniods erded S/3L/6g

through en!70.
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17. On Novenrber Lt Lg77, the Sales Ta< Bureau issued a lilctice *n *t""4

for Palznent of Sales arrl Use Taxes Dre (Notice No. 90r7L2r687A), anerding ard

superseding Notice No. 90r7L2,687 dated 4/L4/7L against Wickersham. The

notice detailed the anpr:nt denranded as follor^rs:

PERTOD N\]DED TN( I\TItsREST TCIAL

8/3I/68 (see note)
8/3L/69 (urrpaid ret. )

LL/30/69 (dishonored
check)

2/28/70 (r:npaid ret. )
5/3I/70 (rxrpaid ret. )
8/3i/70 (unpaid ret. )
L2/L/70 tp L/25/7I

(see note)
TCIIAL AI4OU\TI DT]E

$ 6,872.00 $ 968.72 $ 7,840.72
r ,3L4.72 106.26 r ,420.98
6 ,540 .85  430 .52  6 ,97 r .37

6 ,242 .35  3L7 .24  6 ,559 .59
5,LL3.47 183.16 5,296.63
6,040. tI  125.76 6 tL65.87
1 ,233 .00  -0 -  r , 233 .00

$33 ,356 .50  92 ,131 .66 .  $33 ,48&16_

"Note: No return was fil-ed for ttris period. lltre anpunt stroam
as aue is based on the acoount re;nrt. to ttre assignee as verified
by our re-audit of lzor-r records."

18. On Novemb* 7 , 1977, tLre Attorney C;sreral of ttre State of New York

filed a second anended clajm for sales ta<es due with the O:eens County Suprene

Court, superseding its previous proof of claim dated l4arch 5t L976 for $472,L26.80.

The anended claim against Wickersham was asserted in ttre anrxnt of $34 ,927.40.

It relates to detenrlination No. 90,712,687A for tire periods erded 8/3I/68 arfr,

6/L/69 ttr::ough I/25/7L, assessed against Wickersham.

19. On Januaqz 23, L975, petitioner Herbert lvlosccvr filed a petition for

redetermination of a deficienqy or for refi.rrd of sales ard use taxes for ttre

periods ended 8/31/68 tlrough V25/7I.

20. wickersham was a prjnting fi.rm organized in r96L. rn L964, it

acquired Arnerican as a wholly-ouared srrbsidiaryz. Both corporations occupied

tie prenises at 4F31 Court Square, Iong Island City, Ns,,r York 11101. about

Januarlr 25t l97I, bottr ceased doing business. Wickersham nade a general

assignnrent of its assets for tlre benefit of creditors.
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2I. Petitioner Herbert lttcsow was chai:lrErn of the board of Wickersham ard

president of American. He was a stockLrolder and director of both corporations.

22. Ihe activities of petitioner Herbert lvlosccntT were prirnarily crcncerned wittr

sales, and he did not sign tax returns. He did have authority to sign corSnrate

checks.

23. There has not yet been a final accror.rnting of ttre assignee for ttre benefit

of creditors.

CONCLUSIONS OF I,AW

A. That petitioner Oscar Schleiff is a person under a duty to collect,

truthfully account for, and pay over the tax under section 085(g) of ttre Tax Law,

and that as an officer of Wickersham Press, Inc. and Arnerican Offset Oorp., h-ls

failure to pay over the inccne taxes wittrLreld was willful, wittrin the neaning and

irrtent of tlre Tax Law.

B. fhat petitioners, Oscar Schleiff ard Herbert ldoscon^r, were officers of

both Wickerstram Press, Inc. and Arnerican Offset Corp. under a duty to collect ard

pay over sales and use taxes, ard that each was personally liable for ttre deficiency

in palznerrt of such ta<es for ttre periods ended May 31, 1969 through Jarruary 25,

L97L.

C- Tllat neither Oscar Schleiff nor Herbert tvlosco\^/ has a right to have

Nerv York State collect tax deficiencies frcwr tlre assignee for the benefit of

creditors or ottrer officers, before collecting ttre rrnpaid. tax deficiency frcrn each

officer.

"rt is, mcreover, well settled that, a taxtrnyer who is equally
liable with anottrer for the payrnent of aclrued but unpald tax,
cannot arzoid collection against hirnself on the grorrnd ttrat tlre
Governrnent shculd first collect frorn the oLtrer party. phillips

@ r$gr:rral Revenue, 283 u.s. s-eg, Er slEtg,
93r) . v. Lethert, 362 E. 2d 629, 632 (f966).
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D. That the petitions of Oscar Schlieff are grarrted to ttre ocbent ttrat ttre

Inccne Tax Bureau and Sales Ta>< Burear,r are directed to issue notices of deficieralr

scnsonant wittr ttre superseding notices of clajrn fited wittr ttre Queens Suprerne

Courb, arxl that' except as so granted, ttre petitions of Oscar Schleiff are in all

other respects denied.

E. That tLre petition of Herbert lttrscsvy is granted to ttre octent tlr,at the

Sales Ta< Bureau is directed to issue a revised Notice of Deterrnination consonarrt

wittr the superseding notice of clajrn filed wittr ttre Supreme Court. ard that,

except as so granted, the petition of Herbert lrtcsccxnr is in all ottrer respect-s

denied.

DAf,ED: Albarry, NqM York

{,AN 1 1 1e80


